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Introduction

1. UK Lesbian & Gay Immigration Group (UKLGIG) is a charity that promotes equality and dignity for lesbian, gay, bisexual, trans or intersex (LGBTI) people who seek asylum in the UK, or who wish to immigrate here to be with their same-sex partner. 

2. Around the world 80 countries consider homosexuality illegal, in five of these the death penalty can apply.  Moreover, the persecution experienced by LGBTI people goes well beyond any official prosecutions.  The violence, humiliation, inequality and discrimination many LGBTI people face, can be enacted by state officials, but is also often experienced from their own communities and families without any recourse to protection.  UKLGIG assists LGBTI people who have come to the UK to seek a safe haven from persecution, and supports LGBTI activists who are working to change attitudes and legislation in their home countries.

Our asylum related activities include:
3. Supporting LGBT asylum seekers:  providing support and information via our helpline and in person; referring to solicitors; organising a monthly support meeting; visiting detention centres and running other social support projects.
4. Research & Policy:  monitoring and researching relevant legal and other developments and issues; researching human rights in countries of origin; working to ensure LGBT people are treated equally and with dignity in the asylum process; seeking to improve the quality of UKBA decision making, and networking with organisations and individuals working on related issues in the UK and internationally.
5. Training & Information: providing training and information on LGBTI asylum issues to relevant service providers in the refugee and LGBTI community, solicitors and other legal advisers, UKBA staff and the judiciary.
Part B

Arguments relating to immigration and asylum

Question 49:  Do you agree that we have correctly identified the range of impacts under the proposals set out in this white paper?

No

I – Impact of legal aid reforms to LGBTI asylum seekers
6. Whilst “ring-fencing” asylum/article 3 claims, in light of the UK’s international treaty obligations, UKLGIG knows from experience that further cuts to legal aid funding will reduce the number of specialist suppliers for LGBTI asylum seekers.  UKLGIG has compiled a database since 2005, which records enquiries we receive from LGBTI asylum seekers, and in those years we have worked with 563 individuals, from over 74 countries (where there are 80 countries in the world who in some form criminalise adult consensual same-sex conduct:  Source: ILGA-World, April 2010).  UKLGIG can confirm that there is a clear shortage of legal aid solicitors who have specialist knowledge in the law surrounding LGBTI asylum claims.
7. On the 7th of July 2010, the Supreme Court handed down the judgment in HJ (Iran) and HT (Cameroon) v Secretary of State for the Home Department [2010] UKSC 31; [2010] 3 W.L.R. 386, providing what is internationally recognised as a landmark ruling, not only with respect to LGB asylum claims, but any claim based on the Refugee Convention.  However, without the input of UKLGIG, and his legal aid solicitor, HT (Cameroon) would never had been able to access the appellate system.  As Lord Justice Rix held, when granting permission to appeal, in HT’s application which was lodged 3 months out-of-time, due to lack of legal aid representation and specialist LGBTI asylum expertise ([2008] EWCA Civ 1288) [§ 17 and 18]:

“[17] …Be that as it may, it was for that reason and not for any other that, on the evidence before this court, HT lost the assistance of the solicitors who had been assisting him throughout his appeal up to that time.  The evidence continues that HT made efforts to find other solicitors who could take this case under the legal aid scheme but was unable to do so …

[18]  In the meantime Mrs Fearnley had contacted a charity around 9 September 2008, a charity under the name of UKLGIG [UK Lesbian and Gay Immigration Group], of which Mr Blakely is a trustee, and it was through the charity that Mr Blakely came to hear of this case and to accept instructions in it, which he did around mid-September… This court was moved by the applicant's application following the dismissal of his application to the AIT on 19 September 2008, so that once the matter came to the attention of the UKLGIG and through them Mr Blakely things have moved very fast.”

8. UKLGIG highlights the fact that HT had only been able to access justice, due to the fact that he was able to access legal aid, from a solicitor who possessed specialist knowledge on LGBTI asylum claims.  UKLGIG knows that when the last tranche of legal aid cuts were implemented, many solicitor firms decided to cease working on legal aid cases.  This has a direct impact on our ability to be able to assign a solicitor to LGBTI asylum seekers.  Firms doing legal aid work in asylum also derive significant parts of their income from legal aid work in other areas of immigration and our fear is that by removing legal aid for most immigration cases, the business models of solicitors firms will be jeopardised to the extent that they will decide to stop doing legal aid work altogether.  A further reduction in legal aid firms doing asylum work would significantly impact our ability to make referrals to solicitors with expertise in LGBTI asylum and deny access to justice for some of the most vulnerable and threatened individuals in our society.  Furthermore, UKLGIG is currently experiencing growing demand for our services and our monthly asylum support meetings are now attracting around sixty asylum seekers on average, with the February 2011 meeting attended by a significant proportion of “new” LGBTI clients.  Many of our clients have difficulty securing legal representation from a solicitor with experience of working on LGBTI asylum claims even under the present legal aid system, so the proposed changes have the potential to further undermine access to justice.

9. The availability of specialist LGBTI asylum representation will be affected by the cessation of legal aid in immigration cases.  This has a direct impact on LGBTI asylum seekers, and therefore will undermine the UK’s international treaty obligations.  The UK should therefore not stop legal aid funding in immigration cases.
II – Impact on the LGBTI community of withdrawal of funding to article 8 claims


10. Only since the 24th of June 2010, have same-sex couples been held by the Strasbourg Court to constitute a “family” (see Schalk and Kopf v Austria (Application No 30141/04)).   UKLGIG is more than aware of the shame and stigma which is attached to sexual identity and gender identity, emanating from cultural and religious traditions in the country of origin.  This results either in isolation from ethnic communities when arriving in the UK, which in some instances could be called upon to support and fund an application, or stops the individual from claiming asylum due to fear of reprisals both here in the UK, and the country of origin, if their sexual or gender identity is revealed.  The latter scenario pushes the individual into making, in some cases, an unmeritorious claim, on different grounds.
11. Claiming asylum can be an extremely daunting procedure, and therefore the ability to apply for leave to remain on a non-asylum basis can be viewed as being “safer”.  UKLGIG’s own research in our “Failing the Grade” report (April 2010), showed a substantial difference in the 98 to 99 per cent Home Office initial refusal rates for LGB claims (2005 to 2009), when compared to a 73 per cent refusal rate for non-LGB claims.
12. It has been accepted by the House of Lords, that article 8 will also cover claims based on gender identity, for example when it addresses operative procedures to facilitate transitioning, which could be successful gender identity claims, not based on persecution  (see R (on the application of Ullah) v Special Adjudicator and Do v Immigration Appeal Tribunal [2004] UKHL 26; [2004] 2 A.C. 323).  The Strasbourg Court has also accepted the right of trans people to register a change in their gender on official government records, also protected by article 8 of the European Convention on Human Rights and Fundamental Freedoms (see Goodwin v the United Kingdom (Application No. 28957/95) (Judgment 11th July 2002) (2002) 35 E.H.R.R. 18).  There are currently no reported cases, in the immigration or asylum field, which provide guidance on claims based on gender identity.  As with sexual identity claims, support is through non-governmental bodies (such as UKLGIG and organisations such as F2M (“Female to Male”)) which cannot provide financial support, but are there to facilitate legal aid representation to individuals who do not have the funds to pay for representation.

13. By placing immigration cases which involve article 8 outside the scope for legal aid funding, this will ultimately close the door to LGBTI marginalized applicants, who have only recently been able to access article 8 rights protection, in situations where they do not have access to other means of financial support.
14. UKLGIG is therefore firmly of the view that sexual identity and gender identity claims which give rise to article 8, should be exempted from any policy which does not provide for legal aid in immigration.
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